UNITED STATES ENVIRONMENTAL PROTECTION AGENGY
REGION 4

?iéé’%f E"‘? 2018

John A, Mutlis I1, Manager

Ok Ridge Office of
Environmental Management

{Jak Ridge Reservation

L&, Department of Encrgy

PO, Box 2001

{ak Ridge, Tennessee 37831

Pravid W, Salyers. Commissioner

Temmessee Department of
Enviromment and Conservation

P Floor, L & € Annex

401 Qhumh Street

Mashville, Tennessee 37243-0435

Dear Mr. Mullis and Mr. Sabvers:

This letter sets forth and serves as my written position in the formal dispute initiated on Augost 24,
2018, on the Focused Feasihility Study for Water Manggement for the Disposal of CERCEA Waste on
the Dak Ridee Reservation, Oak R:zige Tennessee, regarding Hm sutmv of protective and legally
sufficient effluent limits for the discharge to surface water of waste water containing Clean Water Act
{CWA) pollutants and/or radicactive matertals not considered to bu CWA polhitants. | write this
pasition pursuant to the Oak Ridge Reservation (ORR) Federal Facility Agreement {FFA) Section
XEVLEF, Resolution of Dizpudes, since the ORR FFA Sentor Executive Committee (SECY did not reach
unanimoeus resolution of the matter under dispute,

BACKGROUND

The ORE Site, a UK. Deparpment of Energy (DOE) facility, covers nearly 35,000 acres within and
adjacent to Oak Ridge, Tennessee, approximately 20 miles west of Knoxville, EPA placed the site on
the Superfund National Priorities List (N ?i }m 1989, and EPA, DOE and the Tennessee Department of
Enviromment and Conservation (TDEC) entered into an FEA pursuant o CERCLA § 120(e}(2) on
Boventher 18, 1991, Alihough much pmuew has been mude by DOE, the scale and complexity of the
cie‘aﬁup presents significant challenges. The ORR Site contains hundreds of contaminated areas,
including old burial grounds. waste disposal areas, and contaminated buildings located primarily in three
‘btpsﬁ{’d{b me mﬁuamai am‘w hx, ’3: 1"’ Pidm ihc t;}a% dege I‘watmmi L*‘tbumum (}Ri"‘s?i } amﬁ the East

hsmm:jiary,, mcﬁudm& pd.rm of Pmplar {M. .z"ez;,.&ﬁ ﬂw Qiim:h Ri\ er, Bs{,az‘ (Ju:ix ’md th& Lm&; ey W aits Bar
Reservolr of the Tennessee River, are contaminated from historical relesses and activities conducted by
DBOE. According to the FFA, mercury releases from the Y-12 Plant were estimiated 1o be over 733,000

ED_006490_00010257-00001



pounds, with 238,944 pounds “lost” to East Fork Poplar Creek alone.’ A 1995 CERCLA Record of
Decision (RO ssued by DOE maposed tostitutionad controls 1o prevent disturbaoce of sediments
contanmnated by mercury and other pollotants from DOE operations that had been deposited in over 35
siles of the Tennessee and Chineh vivers. Poplar Creek and Bear Creek are ¢lussified by Tennessee as
“wrmpanired” under the Clean Water W- {CWAY due 1o merewry and polveblonnated biphenyvls (PCHs)
contamination from DOE's activities.”

I erder o facilitate cleanup of the URR Site, an onesite landDill, the Environmental Management Waste
Muanagement Facility (EMWMFEP) was constructed at the Y-12 Plant’ and is current] v discharging waste
waters with hazardous substances into Bear Creek. EPA, TDEC and DOE have been in a longstanding
disagreement regarding waste water discharges from ihg L \3’ ‘v‘» \? Lmd El '{}m s E'}{}E* s v.msze:
production prajections over the nextdecades, DOE b
CERCLA ramedintion wastes, the Environmental ! “viaxmgmmzzt E.)zz» }a}s;zﬂ. } <.mi;§§* i?. 3F
will discharge waste waters into Bear Creek (and i3 tinbutaries), White Ouk Creek st {)i{?ﬁi or { ppet
East Fork Poplar Creek at Y-12.7 In 2013 i”}i}i proposed fo prepare an integrated Feasibility Study on
the management of waste waters from M d EMWMED On April 1, 2016, EPA Reglon 4 initiated
an witormal dispute regarding the Fooused B s:;s»»sbzizzx Stody (FFSYwhich resudted in this formal dispute
as explained below, Although the FFS has not been completed, DO, with the agreement of EPA and
DB, ssued a Proposed Piaa identifving the location of EMDF as the Preferred Alternative on
September 10, 2018, DO is working on responses to public comments on the Proposed Plan which
must be included in the fnal Record of Decision,

SUMMARY OF THE ISSUES AND POSITION

Alter unsuecesstul informal dispute resolution negotiations among the parties, on Angust 24, 2018, EPA
mnitiated a formad dispute on the drall Fecused Feasthilivy Study for ww Manogement for Disposed of
CERCLA Waste on the Oak Ridge Reservation, Cak Ridge, Temmessee. This dispute concerns two
primuary issues: 1) how to select protective effluent hmits under CERCLA for remedial action discharges
of waste water containing hazardous substances, pollutants, or contaminants, including radivactive
contaninants, at EMWMY and EMDE, and 2} what authority should govern the selection of pm‘tmim
waste water discharge lmits, including mdumc%:m«s:mzhszmmimﬁ waste water, for these CERCLA
remedial actions st EMWME and BMDE,

Fy position is that waste waters discharged from the EMWME and proposed EMDF must

RCLA § 121(d) threshold requirernent for ensuring protectiveness of human health and the

L Region
sot the CE

* Oak Hidpe Federal Facility Agresmant, Appenddix £, page 15

“Sen f‘ﬁ.msw"*"wve‘w ’ii“i.*2'5£>'>?f€§‘?§‘\f§i-"Qﬁi‘i\é&i“iﬁQ?‘f)@‘fﬁfl‘&'@'ﬁ*sﬁ?sﬁif»ﬁ:!.’:;f‘»wv~<"&?é”*h>’ osrsesfeater nualityfwater gl rennrtie.
mibicatd

*his Tondfil was selocted under the detision document, Record of Decision for the Dispossi of Gok Ridge Reservation
Comprehensive Environmentol Responss, Compensotion, and Liobility St of 1880 Wosts, Dok Ridge, Teanesies,
DOEAORADL-ITOLE0S, November 2, 186G,

" See ERAT 20403 invocation of dispute on the D EMDF RIFES,

rhe decision regardbg where the waste water s will be e:iigr:ms‘;aeﬁ has not yet been made. The decidon wilh be made
urder 3 RO that foflows the Focused Feasibility Study that 5 the subjent of this dispute.

s integrated F5 proposal became the FRS thal e subjeat of this disputs,
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environment and that there ¥s no exception for discharges of sadionuclides.® Such discharges, as with
arry component of o CERCLA remedial action, must alse comply with the other threshold requirement
of attaining “applicable requirements™ and/or *relevant and appropriate reguirements” ' (ARARs)
identified by EPAL In the event of a dispute among the FFA parties over remedy selection (whic
includes ARAR determinations),” CERCLA 8 1200234} is clear that EPA’s authority is controlling a
this NPL site, In contrast, DOE argues that at DOE facilites (whether or not on the NPL), any authority
that DOE hag under Executive Order 12580 and the Atomic Energy Act (AEA) rumps EPA's CERCLA
suthority to select wasie water discharge Hmits, where it involves radionuclide releases at DOE
facilities’” and that DOE Qrder 438.1, Radigtion and Protection of the Public and the Enviromnent, sets

forth the relevant dose Hmit for discharges of radionuclides.

L CERCLA Authorized EPA To Make Remedy Selectivn Decisions at Federal Facility NPL Sites

-

Congress enacted CERCLA § 120 1o address the remediation of federal facility sites, including those on
the NPL. That section directs EPA and the affected federal ageney (1.e, DOE) to enter into an
interagency agreement’ that addresses the review of alternative remedial actions and selection of'a
remedial action by the head of the relevan federal agency and the EPA Admintstrator, Hithe parties are
“upable to reach agreement™ on the sclection of the remedy, CERCLA § 120003 4) gives the remedy
selection authority to the EPA Administrator™ Consistent with CERCLA § 120, pursuant 1o ORR FFA
Section XXV, Resolurion of Dispuies, i the SEC cannot reach unanimous resolution on a dispute, the
EPA Regional Administrator issues a writlen position on the dispute; this position can be elevated w the
EPA Administrator who bas the final decision-making authority, In addition, per FFA Section XXVLE,

DIOE agrees to abide by any final resolution of a dispute under the FFA, whether resolved informally or

® madionudides are Hsted a5 CERCLA "hazardous substanoes” In the Netlonal Contingenoy Plan (NCPY at 3D CFR § 3024
Sppendid B snd are also carcinogens.

¢ *anmficoiie requirements means those deanup standards, standerds of contrad, and other substantive requirsments,
criveria, or Bmitations promulgated under teders! povironmental or state environmental or facility siting lows that
specificatly sddress & hazardous substance, polletant, contaminant, remedial action, location, or pther clrcumstance found
ata CERCLA site. Only those state standards that are identified by a state ina timely manner and that are more stringent
than federal reguirements may be spplicable™ 140 CFR S 300.5 Definitions].

W pelouant and appropriote requirsments means thise clesnup standards, standards of control, and other substantive
reguirernents, oriters, or imitations promulgated under federal snviconmentat or state environmaental o Tagility siting laws
tvat, whils not “applicable’ 1o 8 hasardous substance, pollutant, contaminant, remedial action, location, or othey
gircurmstancs o 3 CERCLA site, address problams or situations sulficiently similar to those sncnuntered at the CERCLA site
thvat thelr use is well suited 1o particular site, Only those state standerds that are identified in 3 tmely manner and are more
siringent than federel requirements may berelevant and sppropriate.” (40 CFR 8 300.5 Definitions]

3 prograbieto Final NOP Bule ot 50 Fod. Reg. B6E6 at 8782, March 8, 1990 " aRAls determinations are 3 significan
component of selpcting such remedies.”}

32 gmail doted Ootober 26, 2018, from Jay Mulls [DOE Qak Ridee EM Manager) to Trey Glenn (Region 4 Regional
Administrator). BRA did not raise the "suthority™ issus. Whils DOE has informally raised this issue, it has provided Region 4
with no wiitten explanation of this position beyond the Gotober 26 emvail. Region 4's aitempt 10 surmmarize DOEs position
may need to be refined I DOE puts U position inowriting.

¥ The ORR FRA fulfills the statutory reguirement of CERCLA § 120{e (2} 1o dign an interagency agroement. Siates also-have
the opportunity 1o be 2 party 1o the FRA, and Tennesses is & party 1o the ORR FRA,

“ Soe alen, the NOP at 40 CFR £ 30043000 3HAHL "The process Tor selection of 2 remedial action ot a federal facility ob
the NRL, pursuant to CERCLA sertion 120, shall entaily (A) Joint spdection of remedizh action by the head of the relovant
department, agency, or instromerdality sod ERA; or (B} mutus! sgreement on the remedy s not resched, selection of the
pemedy smade by EPAS

Lot
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formally orat the DRC, SEC, or EPA Administrator level, and such resolution shall become a ieem and
condition of the FFA,

fn this dispute, DOE takes the position that the Atomic Energy Act (AEAY of 1934 and Executive Urder
(8.0 12380 of January 23, 1987, Superfinnd Implementation, give it final remedy decision making

w

Energy Commission (ABC), whose duties were later distributed among the EPA, DOE, and the Nuclear
Regulatory Commission (NRCY In 1970, under Reorganization Plan No. 3, the authority 1o establish
generally applicable standards for protection of the environment from sadiocactive materials was
ransferred 1o EPA, while the responsibility 1o implement those standards remained with the AEC {and
its successors).” While the AFA and Reorganization Plan No. 3, give DOE and NRC certain authorities
over the utilization of atomic energy and certain types of nuclegr wastes, CERULA containg specitic
requirements reganding the cleanup of releases of hazardous substances, including radionuclides, at NPL
sites, CERCLA did not distinguish response actions addressing releases of radionuclides at federal

oy

facilities from other releases at such facilities, and in fact, DOE s carrving out a number of CERCLA
cleanups addressing such releases at s various NPL facilities around the country.'® Congress was
aware of the provisions and scope of the AEA and the delegation of responsibilities between the
agencies at the time CERCLA was enacted and did not ransfor CERCLA auwthorities to DOE, Thus, s
clear that DO s authority under the AEA does not supplant the requirements in CERCLA, including
remedy selection by EPA at NPL federal facilities in the event of disagreement between the agencies.

E.OL 12380 delegates authorities given to the President under CERCLAL It establishes that, for purposes
of response actions at {ts facilities, DOE is the *President”™ for CERCLA response actions. However,

ELO 12580 also states that DOE maust exercise such anthorities congistent with CERCLA § 120,
CERCLA § 120{e}4) requires that cleanup remedies at federal facility NPL sites, such as DUE's ORR,
be selected Jointly by both EPA and DOE; in the ovent of disagresment, the EPA Administrator selects

Foeast

the remedy. Moreover, 1.0, 12380 does not abrogate DOE"s responsibility to comply with CERCLA §

121 Cleanup standards. Furthermore, EPA s authority under CERCLA § 120(e){(4) 1o select remedies at
federal facilities cannot by law be transferred, by Executive Order of the President or otherwise, 1o any
officer or emplovee of the United States or to any other person outside of EPALY Finally, CERCLA §
120(a)™ states that all guidelines, rules, regulations and eriteria which are applicable to remedial actions
at facilities at which bazardous substances are located are applicable to federal fucilities in the same
manner and exient as fo other facilities and that no department, agency, or instrumentality of the
Unidfed States mav adopt or utilize any such guidelines, rales, regulations, or criteria which are
inconsistent with those established by the Administrator wnder CERCLA.

Accordingly, based on the ORR FFA, CERCLA, the NCP, and existing policy and guidance, §eonclude
that CERCLA 8 120(e)4) provides FPA with the final authority © make remedy selection decisions
{including ARARs determinations) at the ORR Superfund Sute. Such conclusion is consistent with the
plain reading of CERCLA and B0, 12580,

¥ georganization Blan Mo, 3 of 1%"&}, B 9B-634. Sec. 2. Transters to Environmental Protection Ageney, Paragraph (a6l

¥rhvere arg 21 DUE facilities indadag on the Tederal NPL, sl with FFAs that reguire DO under CTERCLA B invsstigate and
clesnup the haeardous substances contaminstion which includes radionuchides.

AR ILAL. § 96200} Transfer of outhorities.
MY UL §96200s] Application of reguirements 1o Federtl focifities.

4
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. CERCLA Remedial Actions Must be Protective and Comply with ARARs
Under CERCLA § 121{d)1) remedial actions shall attain a degree of cleanup of hazardous substances,
poliutants, or contaminants released into the environment that assures protection of human health and
the environment. In addition with respect to any release or threatened release of hazardous substances,
pollutants, or contaminants, remedial actions shall comply with legally applicable or refevant and .
appropriate federal or more stringent state environmental or siting laws and/or regulations (ARARs).”"
The NCP describes these statutory requirements as separate threshold eriteria when evaluating and
selecting remedies: both of which must be met.™ The NCP also provides that the “10° risk level shall be
used as the point of departure for cimmnininﬁ remediation goals . . .when ARARS are not available or
are notsufficiently pri;tm:iiw “!in addition o these two threshold requirements, CERCLA § 121(b)
{and the .;Lw;uau,d provisions ai the NUP) express a preference for treatment “to the roaximurm mzw&

pmwwb

Pursuant to CERCLA and the NCP, on-site discharges of hazardous substances, pollutants and
contaminants in waste water to surface waters are required 1o meet substantive CWA requirements,
including National Pollution Discharge Elimination System (NPDES) requirements, and State of
Tennessee Water Quality Standards (TNWQR) when those requirements ave identified as ARARs. CWA
requirements, including NPDES reguﬁaimn s, and the TNWQS are considered by EPA 1o be “applicable”
to discharges of CWA pollutants at ORRS “Pollutant” as defined under the PA'S CWA regulations
excludes radioactive materials that are regulated under the AEA Therefore, CWA requirements are
not considered by EPA 1o be “applicable™ to an on-site CERCLA response action that includes
discharges of those AEA materials. However, under the plain language of CERCLA § 121{d), a standard
need not be both “applicable” and ‘relevant and appropriate” to be an ARAR. It is {znm%h that a
requirement 18 one or the other for it 1o be an ARAR.

DOFE has asserted that the exclusion of cortain AEA-regulated radionuctides from the CWA definition of
“pollutant” means oot only that the CWA is not appheable, but alse that 1t 15 not relevant and
appropriate. DOE’s analysis is at odds with the plain language of t} e statute and the NOP deseription of
ARARs as "zz;pphz:abk or relevant and appropriate requirements,”™ As explained in EFA™s ARARs

B A2 050 5 9 UdH2) Degree of cleanup.

BrAD CPRCE 30043001} Selection of remedy (1} Threshald eriterin. (&) "Overall protection of buman health and the
srvironmment snd compliance with ARARs {uniless 2 specific ARAR fs wabved] are tweshold requirements that each
alternative must mest in order to be eligible for selection.”

TeAnCRR & N0 AR HANZY. See glso Clorifivation of the Role of Applicable, or Belpvant and Approprivte Regquirements
in Estoblishing Preliminery Cleanup Gonls, EPA OBWER 8200428, August 22, 1897,

eERCLA Section 12 1B states that, “remedial actions which permanently and significantly reduce the volurne, toxicity,
ar rability of the hazerdous substanoes, pollutants, and contaminants is 2 prindipal element, are to be preferred vver
remedial aotions not nvalving such treatrment,” This section also requires selaction of » remadial action “that ubilizes
prrrmanent solutions and siermative treatment technologles to the maximum sxtent procticable,” lemphasis added) and
reguires publication of an explanation i these preferences are not et by the selected remedial action.

“rhere s currently an informal dispute regerding waste water discharges st ETTP Zonw 3, and EPA experts that the
outcome of this dispute will inforey the path Torward for resolution at that site as well,
B CFR§123.2

2 0 CPR § 300.5000g). Once it iz determined that's reguirement is not applicable, the decisionmaker compares the
circumnstances #t the site to the purpose and subdect matter addressed by the reguiremend in question 1o determine if there
wanfficient simarity to find that the requirement fs bath “relevant and &;}pr(@;}rims"" at the site, (Preamble 1o Propossd
MUF at 53 Fed, Reg. 51436, Dec 21, 1988]. See olip 40 CFR § 200400031 1 based upon parsgraph (g} 1) of this section,

k)

P
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guidance "{a] requirement that is relevant and appropriate may “miss’ on one or more jurisdictional
pmmquﬁ ites for appheability but still make sense at the site, given the circumstances of the site and
relense.”™ Jurisdictional ;@z*cmcgumtm while key in the applicability determination. are not the basis for
relevance and appropristeness.”

in assessing whether a requirement 1s relevant and appropriate, EPA evaluares the factors in parggrmi
40 CFR § 300.400 (2231 through (vill) of the NOP o the extent such factors are pertinent.” The
pertinence of gach ﬂft%‘ia factors depends, in part, on whether a ngguiwmmt addresses a chemical,
location, or action.”” Alter careful consideration of the 40 CFR § 300,400} factors, EPA Region 4
concludes that the CWA"s NPDES technology-based and water quality-based efffuent limitation
regulations, and the TN'WQS, as generally described below and as more specilfically identified in the
table enclosed herein (Enclosure), are both relevant and approprigte fo the discharge of radionuchdes in
waste water associated with these CERCLA actions because: (1) they address “point-source” discharges
into surface water: (33 thelr purpose is to achieve the protection of surface waters; and (3 CERCLA also
aims to address and prevent releases of hazardous substances, pollutants, and contaminants into the
environment i unacceptable tevels in order to ensure ;;tsmtwmn of human health and the environment ™
Considering these requirements as relevant and appropriate will help ensure a pmiauw{: effluent Tevel
based upon technolpgies (ncluding lon exchange, activated carbon and/or reverse osmosis technology)

it by determines that o requitement is potapplivable to o specific release, the requirement may still berelevantand
appropriate o the creumstances of the release.”

ARARS Vs BAR Gonvrol Policy, RORS, CWA, SDWA, Post-ROD Informetion and Contingent Waivers, EPA Publication No.
B23I4.2-0L/F8-A, July 1581,

** Preamble to the Final NCP at 55 Fed. Reg. 8666 at 8743, March 8, 1990, Rather, the evalustion focuses on the purpose of
thee reguirernent, the physical charactesistics of the site snd the waste, snd other environmentally- or technivally-refated
factors,

“ The cight factars are (i) the purpose of the requirement and the purpose of the CERCLA action; (i) the madium regulated
or affected by the requirement and the medium contarminated or afféctad gt the CERCLA gite; (B} the substances regulated
by the reguirement and the substances regulated ot the CERCLA site; {iv) the actions or activities regulated by the
reguirement and the remedial action contemplated at the CERCLA site: {v) any variances, waivers, or exemptiony of the
retpiirement and available for the drocumstances at the CERCLA site; i) the type of place regulated and the type of place
affected by the release or CERCLA actior; [vil) the type and size of stracture or fagility regulated and the type and size of
structure or facility affected by the release or contemplated by the CERCLA action; and {vill) any consideration of use or
putential use of affected resources i the requirsment and the use or potential use of the affected resources at the CTERCLA
site,

M Eactors {v), Dvil, and (Vi) were niot considersd because they are nol “pertinent” 1o the evaluation of relevance and
appropriateness for the OWA NPDES regulations evaluated by EPA considering the scops of the response action. Pactor {v}
is ot pertinent because there dre ng vrkanoes, walvers or exemplions within those regulations to be cungldered that are
rittesvant for discharges of wiste water into surface water, Factor fvi} is generally considered in the context of @ legal
rpquirement that i tied 1o 5 location, such 8s a wetland, critics! habitst oo fisndplain, also called # “location-specific” ARBR,
Because nong of the WA NPDRES ARARS af ssue are lovation-specific, this factor s not pertinent 10 the svalugtion. Faclor
{vith, which considers the “type and size® of » facity, 1 not pertinent bacause the DWA NPDES regulations address waste
water discharges and effluent limits for poliutants, not any requirements refated to facility fype of size. Despite that CERCLA
response action contemiplates construction and operation of 2 waste water treatment urdt/factlity, the OWA NDPES
regulations identified by EPA are ted to the CERCLA activity of discharge of hazardous substances in waste water into
surface water.

 CERCLA Compliante with Other Laws Monued, Interim Final, Port {, OSWER Dir. 9234.1-01, EPA/SA0/G-89/006, August
1988, Seneral Provedure for Determining i 3 Reguirement B Relevant andd Appropsiate, oo 167,

f
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that are available and achievable and have proven to be effective in controlling the discharge and
meeting water quality eriteria.”’

The CWA NPDES Regulations and Tennessce Water Quality Standards are ARARs,

Under CWA § 301, NPDES permits must comtain effluent limitations based on the ip;‘#liwtim of
statutoriv-pr ;:*%?ﬂ:&ai levels of technology (“Technology-based effluent Umits,” or TBELs™ Where
technology-based efffuent Hmitations are not suflicient to meet applicable state water qualm standards,
NPDES ;vs:rmm must include effluent Hmitations that ensure that water quality standards are met
{“water quality-based effluent limitg” or "WOBELs"™)” 2 In other words, technology-based effluent
fimits constitute a minimun floor of controls that must be included in a permt, but they are
supplemented by more stringent WQBELs whenever necessary to ensure compliance with water quality
standards. The obligation that NPDES permits include effluent limitations a3 stringent as necessary 1o
meet applicable water qtmiim standards 13 not discretionary; it 15 inconsistent with the CWA fora
permitting authority to issue a permit that does not ensure compliance with water quality standards ™
Additionally, TNWOQS provide that in order to permit the reasonable and necessary uses of the waters of
the State, poliution should be prevented through application of the best availuble technology
*usmmmam gehievable or that greater level of technology necessary to meet water quality standards ™

Furthermore, discharges from this ORR Site into surface waters must be protective of designated uses as
classified by Tennessee. Bear Creek and s tributaries are designated for both “Fish and Aquatic Life”

s the avent that cortain CWA reguirements are not considered to be relevent and appropriste reguirements, ERA sl
the fing! decistonmaker and must st find the remedy to be protective. Cleanup to the dode levelsidentifiod in DOE Order
58,1 1 vt protective. Inthe absence of an ARAR to determing the discharge imtations, 5 limit can be developed wiilizing
CERCLA risk-based calculations and considering the reasonable maximum exposure, the highest sxposure that is ressonably
expected toocour ata site under both current and future wse. Ak Assessment Guidonce Jor Superfund, Velume |, Humon
Health Bvaluation Monug! (Part 4}, EPASSAI 1897002, Decomber 1988, p 55, For Known or suspected carginogens,
acceptable sxposure levels are gensrally conventration lovels that represent an upper bound lifetime cancer risk to an
individug! of between 10°%and 105 uging Information between dose ard responge, The 100% risk tovel shall be used a3 the
point of departure for determining remedistion goals when ARARS e not available or whon ARARs are not suffickently
protective berause of the presence of multiple contaminants ot a site gr multiple pathovays of exposure, 0 CFR §
004300 2HMANZE Al radionuclides are carcinogens, thus, in the absence of an ARAK that EPA considers sufficientiy
protective, any preliminary remediation goals should be inittally set 5t 10 rdsh-based concentrations. See Estoblishment of
Cleonup Levels for CERCLA sites with Radipactive Contomingtion, DSWER DI, 9200.4-18, Aupust 22, 1997, and Clarificotion
of the Bole of Applicable, or Belevont and Appropriote Requirements iy Establishing Preliminary Bemediation Gools under
CERCEA, QRWER Dir, 8200.4-23, August 22, 1987, Simdlar to the TWA apgroach, an instrean concentration for the
hazardous substancel(s) would be devived based upan the exposures contemplated inthe identifisd surface water Use
Classifications gromulgated by TOEC. This instream AWGC-equivalent concentration would be used to establish an “end-of-
pipe” efffuent Hmitls) and which should genedally be attained at the point or polnts where the release enters the surface
water,

WA BE 30UBHLHAYL F0UBHIIAK I US.L 65 131UBHINAYL SIRLHEN2HAY See olso AL CFR § 125.3 Technology-buted
FRGUrEInents i permis.

B owWA & 30UBIHIHCE 33 ST S13LBHIHCY See alve 40 CFR § 132.4800) Woter guidity shandards and State
reguirements,

e CWA S A0LaH ), (2); 33 WS § 13438310, (2). See ofso 40 CFR § 122.40d), "No pareiit may be Bssued . [wlhen the
imposition of conditions canndt ensure complianice with the applicable water quality requiremaents of sl affectssd States.”

STDEC DA00-A0-03-.03{4 ]

w
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and “Recreation” uses,™ Where streams have multiple use designations, the most stringent water quality
eriteria will apply.”

While CERCLA cleanups are not subject to NPDES administrative permitting requirements for response
actions conducted entirely onesite,™ CERCLA cleanups must meet the substantive requirements of all
ARARs (unless one of the waivers provided for in Bection 12Hd3(4) 15 justified for a specific
requirement and a waiver is supported by data and information in the administrative record).
Furthermore, consistent with CERCLA § 1212 and the NCP at 40 CFR § 300.430(c {231 E) waler
guality eriteria are 1o be attained where relevant and appropriate under the circumstances of the release.
EPA guidance on cleanup of radiation at CERCLA sites also recognizes that federal ambient water
quality eriterin LAWQU) or state water guality standards are potential ARARs for CERCLA discharges
1o surface water.™ As stated above, based on an evaluation of the 40 CFR § 300.400{g) factors, EPA
Regron 4 concludes that the CWA™s NPDES technology-based and water quality-based effiuent
Hmitation regulations and TWOS are relevant and appropriate requirements to the discharge of
radiomuelide contaminated waste water at the ORR Site. Waste water discharges from the site should,
therefore, comply with these requirements,

o

To develop TBELs, both the federal and State regulations require application of best professional
judgment (BPI) to identify the best available technology ceonomically achievable ™ This is consistent
with the approach described in the CERULA Complionee with Ciher Linvs Mool which discusses how
BRI analysis s incorporated into cleanup decizions at CERCLA sites. Onee the BRI determination is
made, the numerical effluent discharge Himits are derived by applying the levels of performance of the
selected treatment technology 1o the wastewater discharge. ™ Because this is a Federal NPL site, any BPJ
analysis that s undertaken g part of an ARAR requirement is an enforceable part of 3 remedy, and a8
such, is included in a Primary Document that is reviewed and approved by EPA and TDEC.

%

Rather than relving on the requirements of the TWA's NPDES regulations, DOE developed discharge
fimits for most toxic pollutants and radionuclides at ORR that appear in part io be based on dilution,
This approach ignores the CWA s technology-based standard in section 301{0)2HA) that constitutes the

HTDEC QADG-A0-04, Use Dlassificotions for Surfure Wolsrs,
FTHEC 0800-40-08-0315).

H 42 UL U2 e 1) See also 40 CFR § 300.200(e}{1). CERCLA § 121{e}(1) states that “No Federal, State, or lncal permit
shall be requirsd for the portion of any removal or remetial sction conducted entirely posite, so tong as the remedial action
i selected and carried out in complisnce with this section.” That is, whili this provision of CERCLA refieves the cleanup of
the permit approval process, the substantive regquirements in CERCLA § 121 of assuring protection of human health and the
sewironment and complying with ARARS, apply.

# Establishment of Ceanup Levels for CERCLA Sites with Radionctive Contominotion, Atschmant A List of Likely Federal
Hadiation ARAR:, OSWER Dir 9200.4-18, Supust 23, 1597,

TDEC 0400-40-05- 091 )b 12} See ofse 40 TFR § 125,302,

R CERCLA Complianee with Other Laws Monuel, pp. 3-8, “Technology-Based Guidelines and Standards. The standards of
vontred for direct discharges are derived from CWA § 301{b} which requires it dirsct dischorgers to meet technology-based
requiraments. These requirements include, for conventional pollutants, application of the best conventions! pollutant
control technology (BCT), and for toxic and nonconventional poliutants, the best aveilable rechnodogy sconomically
achisvable (BATL | | Where sffluent guidelines for a specific industey or industrial category do not exist, o8, CERCLA sites,
BUT/BAT technology-based treatment requiraments are determined on a case-by-case basis using best professional
judgment {BPIL Once the BRI determination is made, the numerics! effluent discharge Hmits are derdved by applying the
levels of performance of 3 treatment technology to the wastewater discharge”
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minimum or floer for effluent Himitations under the CWA, The CWA requires application of the “best
available technology economically achievable™ . | . which “shall require the elimination of discharges of
atl pollutants if the Administrator finds, on the basis of information available to him . . that such
elimination is technologically and economically achievable . .7 33 ULS.C 8 131 UL 2XA )L Under 40
CFR.§ 125300 and (D) (technology-based limits serve a5 thu winimum h,vd of control and
technology-based treatment requirements cannot be satisfied through the vse of "non-treatment
technigues” such as How augmentation and instream mechanical agrators). The CWA Legislative
History at 1425 {Senate R»&pwri} states: “(tihe use of any river, lake, stream or ocean as'a waste treatment
system is unaceeptable™ regardless of the measurable impact of the waste on the body of water in
question,” and the CWA Conference Report states that the Act “specifically bans pollution dilution as an
alternative to waste treatment,™ Here. existing treatment technology clearly is available and achievable
under the CWA, and using that beatment technology is consistent with CERCLA secton 121{b)"s
preference for treatment “to the maximum extent practicable.” A non-treatment technology approach
(2.2, veliance on dilution) as the methodology for deriving the effluent limitations ignores the
technology-based provisions of the CWA and is inconsisient with the statutory preference for treatment
under CERCLA § 121{b) 1) and associated provistons in the NCP. Further, water quality-based lmits
under the CWA are established at Tevels that are more - not less - stringent than technology-based
fimits, when tzz:c:hxmim;,v ~hased Hmits are not sulficlent to ensure compliance with water quality
standards, 33 LSO § 131HH{CLE Moreover, although assinilative capacity of the receiving water
can be considered in mmbhsh.mg water quality-based Hmits, Bear Creek and its tributaries have no
assimilative capacity for toxies or radionuchides based on flow, thus as a practical matter, there is no
available dilution to consider™

POE Ovrders and the NRC Dose Limits for Radionuelides Are Not ARARs
AL ORR DOE has vtilized i3 Ovders to establish limits for waste »wis:fr discharges from ORR and has
identified them as To Be Considered (TBCY* in various projects.™ However, in 1997, BEPA issued
fvunidnm for CERCLA sites with radivactive contamination which in part addresses &I&:a.nupz; al

ERCLA sites where the NRC rule might otherwise be applicable or relevant and appropriate, and
dzswma how cleanups at these sites “will typieally have o be more stringent than required by the NRC
dose limits to be protective.”™ This guidance states that cleanup levels outside the CERCLA risk range

¥ {Conferance Report), A Legisiative History of the Water Pollution Control Act Amendmants of 1873, vol, 1, 9%rd Cong., 1
Sess, 2t 178 (Comm, Print 1973), at p. 284 Uitedin Weyerhoeuser v Uogtle, 590 F.2d 1012, 1043 {00, Cir. 1978)

 The fiow of Bear Cresk in this sreg is estimated to be 0.078 cuble feet/second, which has sesentially 2ero assimilative
capacity. Streamtlow-Characteristic Estimation Methods for Unreguisted Streams of Tennesses, U.5.G.5 Sclentifie
Investipations Report 2009-5158. Appendis &, p, 45,

* The NCP at 40 CFR § 300.430(e )9} states that lead and support sgencies must identify the ARARS in the FS (the sarly
stages of the comparative analysis) and may also 8t the same time, a3 appropriate, identify other pertinent advisories,
criteria nr guidange (YRGS See obo NCP at 40 UFR 5 300.400{sH3) “In addition 1o applicabite or velevant and appropriste
requirements, the ised and support agenties may, 35 spprogriate, identify sther advisortes, criteria of guidanoe to be
sonsidersd for 3 particular releasze. This “to be constdersd” {TBC) category consists of advisaries, oriteria, or puidanse that
wisre developed by ERA, other federal agericies, or states that maybe Useful in developing CERCLA remedies.”

5 BOE identified dose-based NRC regulations as ARARS in the EMWMF ROD, but not the FFS (s.g., 10 CFR 20.1301{a) and
(b, At Paducab Gaseous Diffusion Plant (PGDR] DOE has identiBed the NRC 100mremfyr dose-based limit as an ARAR that
would apoly to discharges of radivsucides in wastewater and which ERA bas stated s not protective. A% 3 result, there is
slsn ® current FRA formal dispute 8t the PGDP fadility.

* Establishment of Cleanup Levels for CERCLA Sites with Rudionctive contaminotion, QSWER Dir, 92000.4-18, August 22,
ina7,

4
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(10 10 10 for carcinogens, which includes all radionuclide s} penerally should not be wsed to establish
cleanup levels. An attachment 1o the memo states, “EPA has carefully reviewed the basis for the NRC
dose levels and does not believe they are generally protective within the framework of CERCLA and the
WUP. Stnply put, NRC has provided, and EPA is aware of, ne fechnical, policy, or legal rationale for
freating radiation risks differently from other visks addressed wnder CERCLA and for sllowing
radigtion risks so far bevond the bounds of the CERCLA risk range.”™ EPA's position has not alma;ga’:d
since 1997, In 1998, EPA informed the NRO that “radioactive contamination is not singled out in
CERCLAL or in EPA regulations as a privileged pollutant for which EPA should allow excesdances
*zﬁmm t%m mmmaé,mm rzx& Tange 2%}%‘{ was dw:rmzmd gczmm}%z 1 %*a& g}m%miem ?w mher mmn@mmg

of mﬁmiwm di}% mm;ai@ni M{h ?Lﬁsﬁml hmdsmg % 3 w %‘iaﬁf: zhai e‘x&‘ai’{ﬁ mi are @rwm Emm 22
mremdye fequivalent to 3 x 107 carcinogenic risk] effective dose equivalent . . . are generally not
considered sulTiciently protective for developing cleanup levels under € ZExi,i_‘A;% at remodial sites.™
Accordingly. dose Hmits of 30 mrem/ye as set by the NRC regulation,™ and 100 mrem/yr as set by DOE
Order,™ are not considered by EPA to be protective of human health and the environment,™ Yurihzf
staee DOE Orders are not promulgated and are not of general app%mabiim they are not ARARs,™ and
hecause these dose Himits do not prov zdg, Em‘ a# protective level of cleanup, they should not be z&mtaimj

as TBCs for CERCLA response actions.”™

CONCLUSION

The current D2 FEFS cannot be dpprm@d by EPA because DOE failed o identify the enclosed CWA
NPDES regulations as ARARs for use in the establishment of protective discharge limits for
contarminated waste water at the EMWMFE and EMDF sites, In contrast, the dose and risk-based efffuent
Emitations identified by DOE are inconsistent with the requirements of CERCLA the NCPand E i%”g
puidance, and i followed, would not result in a remedial action that is protective of human health and
the enviromment and the receiving waters.

As explained above, the CWA NPDES regulations and State of Tennessee Water Quality Standards are

“relevant and appropriate requirements” to discharges of radionuclides and must be included as ARARs
for the EMDF landfill as well as the current effluent discharges from EMWMFE. The BEnclosure hereto

= Estabdichment of Cleanup Levels Jor CERULA Sites with Rodiooctive Corvarinotion, OSWER Dir, 9200.4-18, August 22,
1997, Atachment B, Analvsis of whot Rodiotion Dose Uit i5 Protective of Humon Heulth ot CERCLA Sites {inciuding Review
of Drose Loty I NRC Decommissioning Rufe), Sugust 36, 1877, p .

* Letter dated Februgey 20, 1998, from Timothy Fislds, e, P4, Acting AA of DSWER, to L Joseph Callan, NRU, Executive
Divector of Opsrations,

* Radigtion Risk Assessment of CERCLA Sites: Q & A, Directive 3200.4-40, EPA 540-R-012-13, May 2014,
A0 OFR Part 20 Stondords For Protection dgaingt Hodiotion, Appsndi B Table 2 Effluent Concentrations.
BDOE Order 54005 replaced with DOE Order 458.3, Bodigtion Protection of the Public ond the Environmignt.

5 Seeletter dated December 12, 1997, from James £ Woolford and Stephen U, Luftig, EPA, 10 Raymond P, Berube, DOE,
tranamitting EPA comments on DOE Proposed Rule 10 CFR Part 234, Badigtion Protection of the Public and the Environment.
Seg afso EPA Region & Superfund Division Director Written Position on the establishment of radislogical effluent Herits
issued as part of formal dispute at the Paducah Gaseous Diffusion Plant and provided to DOE ORRon June 16, 20146,

% Complionce With Other Lows Monuol Part i, OSWER Dir. 9234.1-02, EPA/SAD/G-85/006, August 1989, Section 5.3 DOE
FROGRAME, p. 518 and 0 CFR §300.400{g).

 Lew Distribution of OSWER Rodiation Risk Assessment Q&A Guidonce, Decamber 17, 1999, p. 2, and Rogiation Risk
Assessment ot CERULA Sites QR4 OSWER Directive $300.4-40, May 2014, p, 37,

16
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wdentifics the specilic regulations that EPA considers 3?;’}?2&2;?{?%& requirements” to discharges of

potlutants and those “relevant and appropriate raqmmmcmx for discharge of radioactive contaminants in
wistewaters from response actions on the ORRS Inclusion of the ARARs on this Hst will ensure that
the ARARs in the FFS are complete, and vopsistent with the ORR FFA, CERCLA and the MOP

requirernents. The D2 FFS must be revised to include these ARARs prior to additional EPA review and
approval,

The FFS should not allew for dilution over a large stecam volume to inflate the discharge Bmit and svoid
treatment. EPA belleves that 2} 28t a1y mia%lﬁ m,hm:slu :tizm i(m m:c?'aarwe;a ae::ii miad at:;;zr%?mz sndfor
reverse osmosts echnol v
racionuclides and pollutant ﬁ;&x%&&r&w mm bLii’?dC&‘ @zwr iﬁ iim ev g;,.f}i 1}'}{% I,EéIwL-;a are not prz;a‘tt;:atfzw ol
the receiving wa%x:a {'i 5 #’ﬁt‘? not meet 'T‘i”?#i“{”"’x Wamr {,}usx m' %{mﬁmﬁg for pollutants and AWRC-
equivalent™ {including those based on AWQC-
pauivalent oy mgﬁi@m&d:dﬁ&} }.&nmid b-x,, ama% im ensure pzfma..z,@ticcrﬁ of human health and the environment,
Finally, CERCLA § 120¢ei4) provides F?‘ "‘% xx*iﬁ‘sz '%hs:: {Em&}' amhisrizv ] fm%w g‘wwéw -@ﬁzfa‘{:‘iimz decisions
(including protectiveness and ARARs d :
memorializes that mh‘:imshep with | f’é& 5 bnmg ihxz‘ m&i dmzwm 1t
Documents. Such vonclusion s consistent with the plain reading of CE 1
Within 21 davs of the issuance of this Position, DOE or TDEC may issue a mmm m;izm: é;?is‘:‘mﬁﬁg the
dispute to the Administrator of EPA for resolution. In the event that neither DOE por TDEC elect 1o
elevate the dispute to the EPA Administrator within the designated 21-day elevation ;m’émi DOE and
TOEC shall be deemed o have agreed with this position, and the pesition will constitute a fing
resolution of the disputed matter. DOE shall, within 35 days thereafter, incorporate the za:xzzeiw tost angd
final determination into a revised FFS,

oy

} want to thank vou for vour participation in the dispute resolution process. | hope that the FFA parties
will be able o move forward his letter and

promiptly to address the revisions to the FFS s identified inth

o move Torward on the completion of this remedial action consistent with CERCLA and the NOPR,
Admw %tmmm% Admministrator
Enclosure
Additional Cloan Water Act ARARs B Inchusion in the Revised D2 FFS
= White {3{’353 brag predtted spme of these ARSRy fromy the FRS g it the coses whisre the OWA rales would b considersd

&p@iscah; , ey for discharge of "poliviants”, i may Just be s tunction of srror by omission,

Py Repion 4 Office of Water derfvad AWDE-saulalent concentrations for radionuclides identified inthe Fodwed
Eegsibility Study for Yeoter Monggement for Disppsol of CERCLA Waste on the Dok Ridge Reservation, Oak Sidge, Tennessse
using the ERA Supsriund Prefiminary Remediation Goals {PRE} oaloulator with fssuraptions congisient with ERA% Office of
Wister's document, Methodology for Beciving Ambilent Weter Quolity Criterio for the Protection of Human dHeaith and
THEDs Live Classifivations for Surfoce Woters st Chapter 0400-40-04,

i1

ED_006490_00010257-00011



Supporting Information:

1.

=

Lad
&

(¥ 3

4

D2 Focused Feasibility Study for Water Management for the Disposal of CERCLA Waste on the
Ok Ridee Reservation, Oak Ridge, Tennessee, February 4, 2016 (D2 FFS).

April 1, 2016, letter from EPA to DOE invoking informal dispute on the D2 FFS.
March 31, 2016, letter from TDEC to DOE invoking informal dispute on the D2 FF8.

June 16, 2016, letter from EPA to DOE forwarding the May 23, 2016, EPA Dispute Resolution
Committee position in PGDP formal dispute (WDA RV FS and BGOU SWMUs 2.3, 7.and 30 FS
on-the Conditions Related to Discharges of Radionuclides).

May 21, 2018, letter from TDEC to DOE regarding ETTP Zone 2 discharge of wastewater.
July 10, 2018, letter from EPA 10 DOE regarding ETTP Zone 2 discharge of wastewater.

August 24, 2018, letter from EPA to DOE, elevating the FFS informal dispute for formal
resolution.
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

Prevention of pollution
through application of
treatment

In order to permit the reasonable and necessary uses of the
Waters of the State, existing pollution should be corrected as
rapidly as practicable, and future pollution prevented through
the best available technology economically achievable or that
greater level of technology necessary to meet water quality
standards; i.e., modeling and stream survey assessments,
treatment plants or other control measures.

Chemical-specific ARARs

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-03-.02(4)

General considerations

Technology-based treatment requirements cannot be satisfied
through the use of “non-treatment” technigues such as flow
augmentation and in-stream mechanical asrators,

40 CFR 125.3(f)

Application of most
stringent criteria

Since all Waters of the State are classified for more than one
use, the most stringent criteria will be applicable. In cases
where criteria for protection of more than one use apply at
different stream flows (e.g., aquatic life versus recreation), the
most protective will also be applicable.

TDEC 0400-40-03-.02(5)

General considerations

Compliance with
narrative water quality
criteria

Interpretation and application of narrative criteria shall be
based on available scientific literature and EPA guidance and
regulations.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-03-.02(10)

General considerations

Application of water
quality criteria

Water quality criteria shall generally be applied on the basis of
stream flows equal to or exceeding the 7-day minimum, 10-
year recurrence interval. Criteria that are based on
measurements of ambient aquatic community health shall
support the designated use, independent of a specified
minimum flow duration and recurrence. All other criteria shall

Discharge of pollutants as defined in 40
CFR 122.2 into surface water Classified as
Fish and Aquatic Life — Applicable

TDEC 0400-40-03-.05(4)

Interpretation of criteria

Enclosure
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

be applied on the basis of stream flows equal to or exceeding
the 30-day minimum 5-year recurrence interval.

Discharge of radionuclides into surface
water Classified as Fish and Aquatic Life —
Relevant and appropriate

The frequency, magnitude and duration of deviations from
normal water conditions shall be considered in interpreting
the water quality criteria. When interpreting pathogen data,
samples collected during or immediately after significant rain
events may be treated as outliers unless caused by point
source dischargers.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-03-.05(5)
Interpretation of criteria

Application of water
quality criteria

Where naturally formed conditions or background water
quality conditions are substantial impediments to attainment
of the water quality standards, there conditions shall be taken
into consideration in establishing any effluent limitations or
restriction on discharge to such waters.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-03-.05(7)

Interpretation of criteria

Use of Reporting Limits

Operation and
maintenance of
treatment and control
systems

In instances where permit limits established through
implementation of these criteria are below analytical
capabilities, compliance with those limits will be determined
using the following reporting limits, unless in specific cases
other reporting limits are demonstrated to be the best
achievable because of the particular nature of the wastewater
being analyzed.

Permittee shall at all times properly operate and maintain all
facilities and systems of treatment and control (and related
appurtenances) which are installed or used by the permittee
to achieve compliance with the condition of this permit.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

Action-specific ARARs

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

TDEC 0400-40-03-.05(8)

TDEC 0400-40-05-.07(2)(c)

Enclosure
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

This provision requires the operation of backup or auxiliary
facilities or similar systems, which are installed by a permittee
only when the operation is necessary to achieve compliance
with the conditions of the permit.

NOTE: DOE is not required to obtain g permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

Monitoring of effluent

Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.07(2)(h)

Permittee shall take all reasonable steps to minimize any
adverse impact to the waters of Tennessee resulting from
noncompliance with this permit, including such accelerated or
additional monitoring as necessary to determine the nature
and impact of the non-complying discharge.

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

TDEC 0400-40-05-.07(2)(q)

Enclosure
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

Minimum monitoring
requirements

in addition to § 122.48, the following monitoring
requirements: (1) To assure compliance with permit
limitations, requirements to monitor:

(i) The mass (or other measurement specified in the
permit) for each pollutant limited in the permit;

(ii) The volume of effluent discharged from each outfall;

(iii) Other measurements as appropriate including
pollutants in internal waste streams under § 122.45(i);
pollutants in intake water for net limitations under §
122.45(f); frequency, rate of discharge, etc., for non-
continuous discharges under § 122.45(e); pollutants
subject to notification requirements

under § 122.42(a}; and pollutants in sewage sludge or other
monitoring as specified in 40 CFR part 503; or as determined
to be necessary on a case-by-case basis pursuant to section
405(d)(4) of the CWA,

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

40 CFR § 122.44(i)
Monitoring requirements

Waiver for monitoring
certain pollutants
under existing permit

The Director may authorize a discharger subject to
technology-based effluent limitations guidelines and
standards in an NPDES permit to forego sampling of a
pollutant found at 40 CFR Subchapter N of this chapter if the
discharger has demonstrated through sampling and other
technical factors that the pollutant is not present in the
discharge or is present only at background levels from intake
water and without any increase in the pollutant due to
activities of the discharger.

Discharge of pollutants subject to TBELs in
existing NPDES Permit — Applicable

40 CFR § 122.44(a)(2)(i)
Monitoring waivers for
certain guideline-listed
pollutants

4
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

Monitoring parameter
waiver demonstration

Any request for this waiver must be submitted when applying
for a reissued permit or modification of a reissued permit. The
request must demonstrate through sampling or other
technical information, including information generated during
an earlier permit term that the pollutant is not present in the
discharge or is present only at background levels from intake
water and without any increase in the pollutant due to
activities of the discharger.

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

Discharge of pollutants subject to TBELs in
existing NPDES Permit — Applicable

40 CFR § 122.44(a)(2)(iii)

Any grant of the monitoring waiver must be included in the
permit as an express permit condition and the reasons
supporting the grant must be documented in the permit’s fact
sheet or statement of basis.

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the terms “permit” and “permittee” reflect
regulatory language; in this remedial action, “permit” can
generally be taken to mean the Record of Decision, and
“permittee” to mean DOE.

Discharge of pollutants subject to TBELs in
existing NPDES Permit — Applicable

40 CFR § 122.44({a)(2)(iv)

Enclosure
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

Development of
effluent limitations

For new sources, technology-based effluent limitations shall
require the greatest degree of effluent reduction achievable
through application of the best available demonstrated
control technology, which shall be new source performance
standards, if available.

Discharges of pollutants as defined in 40
CFR 122.2 from “new sources” —
Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(b)

Toxic effluent limitations shall be based on consideration of
the toxicity of the pollutant, its persistence, its degradability,
the usual or potential presence of the affected organisms in
any waters, the importance of the affective organisms and the
nature and extent of the effect of the toxic pollutant on such
organisms.

NOTE: “Pollutant” in this requirement shall include all
radionuclides for which an effluent limitation is established
under this remedial action.

Discharge of toxic pollutants as defined in
40 CFR 122.2 into surface water —
Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(d)

All effluent limitations or standards shall meet or exceed any
minimum standards promulgated by the Administrator and
currently effective under the Federal Water Pollution Control
Act, P.L. 92-500 as amended or any subsequent applicable
acts.

TDEC 0400-40-05-.08(1)(f)

All pollutants shall receive treatment or corrective action to
insure compliance with effluent limitations established by the
US EPA pursuant to Section 301 and 302 and standards of
performance for new sources pursuant to Section 306,
effluent limitations and prohibitions and pretreatment
standards pursuant to Section 307 of the Federal Water
Pollution Control Act, P.L. 92-500 as amended; also to insure
compliance with any approved water quality standard.

TDEC 0400-40-05-.08(1)(g)

Enclosure

ED_006490_00010257-00018



Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

NOTE: “Pollutant” in this requirement shall include all
radionuclides for which an effluent limitation is established
under this remedial action.

Compliance Point for
Discharge

All permit effluent limitations, standards, and prohibitions

shall be established for each outfall or discharge point of the

permitted facility, except as otherwise provided for BMPs
where limitations on effluent or internal waste streams are
infeasible

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA

§121(e). Use of the term “permit” reflects regulatory
language; in this remedial action, “permit” can generally
be taken to mean the Record of Decision.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(k)

All permit effluent limitations, standards, and prohibitions
shall be expressed as maximum daily and monthly average,
unless impracticable.

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA

§121(e). Use of the term “permit” reflects regulatory
language; in this remedial action, “permit” can generally
be taken to mean the Record of Decision.

Continuous discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(m)

Effluent Limitations for
metals

All permit effluent limitations, standards, or prohibitions for a
metal shall be expressed as “total recoverable metal” unless a

promulgated effluent guideline specifies otherwise.

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA

§121(e). Use of the term “permit” reflects regulatory
language; in this remedial action, “permit” can generally
be taken to mean the Record of Decision.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(p)

Enclosure
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Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

Measurement of
effluent standards

Any discharge which is not a minor discharge or activity
contains a toxic pollutant for which an effluent standard has
been established shall be monitored:

e  Flow (in million gallons per day); and

e  Pollutants which are subject to reduction or
elimination under the terms and conditions of the
permit

NOTE: DOE is not required to obtain a permit for any part
of a remedial action conducted entirely onsite, per CERCLA
§121(e). Use of the term “permit” reflects regulatory
language; in this remedial action, “permit” can generally
be taken to mean the Record of Decision. “Pollutant” in
this requirement shall include all radionuclides for which an
effluent limitation is established under this remedial
action.

Point source discharge of pollutants as
defined in 40 CFR 122.2 into surface water
— Applicable

Point source discharge of radionuclides
into surface water — Relevant and
appropriate

TDEC 0400-40-05-.08(1)(s)

Discharge of
wastewater from RCRA
hazardous waste
landfills

Except as provided in 40 CFR § 125.30 through § 125.32, any
existing point source subject to this subpart must achieve the
Effluent Limitations listed in the regulation for each regulated
parameter which represent the application of best practicable
control technology (BPT).

Discharge of wastewater?! from landfills
subject to 40 CFR Part 264, from an
“existing “source — Applicable

40 CFR § 445.11

Effluent limitations
attainable by the
application of BPT.

Except as provided in 40 CFR § 125.30 through § 125.32, any
existing point source subject to this subpart must achieve the
following effluent limitations which represent the application

40 CFR §445.13

Effluent limitations
representing the degree of

YL andfill wastewater means all wastewater associated with, or produced by, landfilling activities except for sanitary wastewater, non-contaminated storm
water, contaminated ground water, and wastewater from recovery pumping wells. Landfill wastewater includes, but is not limited to, leachate, gas collection
condensate, drained free liquids, laboratory derived wastewater, contaminated storm water and contact washwater from washing truck, equipment, and
railcar exteriors and surface areas which have come in direct contact with solid waste at the landfill facility.” 40 CFR 445. 2{f). “Contaminated storm water
means storm water which comes in direct contact with landfill wastes, the waste handling and treatment areas, or landfill wastewater as defined in paragraph
{f} of this section. Some specific areas of a landfill that may produce contaminated storm water include {but are not limited to): the open face of an active
fandfill with exposed waste {no cover added); the areas around wastewater treatment operations; trucks, eguipment or machinery that has been in direct
contact with the waste; and waste dumping areas.” 40 CFR 445/2{b).

8

Enclosure

ED_006490_00010257-00020



Additional CWA ARARs for Inclusion in Revised D2 FFS for Management of Waste Water from ORR On-site Landfills

of best available technology economically (BAT): Limitations
for ammonia (as N), a-terpineol, aniline, benzoic acid,
naphthalene, p-cresol, phenol, pyridine, arsenic, chromium
and zinc are the same as the corresponding limitations
specified in §445.11.

effluent reduction
attainable by the
application of BAT.

Any new source subject to this subpart must achieve the
following performance standards: Standards are the same as
those specified in § 445.11.

Discharge of wastewater! from landfills
subject to 40 CFR Part 264, from a “new”
source — Applicable

40CFR §445.14

New source performance
standards

Note: This table represents the additional CWA ARARs that must be added to the existing ARARs identified in the D2 FFS. Where Table D-1 of the D2
FFS already contains a citation to a CWA regulation as applicable (i.e., to pollutants), the following text should be added in the same cell, under the
heading of “Prerequisite” consistent with the pattern in the above table: “Point source discharge of radionuclides into surface water — Relevant and

appropriate.”

ARARs — ‘Applicable’ or ‘Relevant and Appropriate Requirements’

CFR — Code of Federal Regulations

CWA — Federal Water Pollution Control Act {or Clean Water Act), as amended
DOE — U.S. Department of Energy

FFS — Focused Feasibility Study

NPDES — National Pollutant Discharge Elimination System

ORR — Oak Ridge Reservation

RCRA — Resource Conservation and Recovery Act, as amended

TDEC — Rules and Regulations of the Tennessee Department of Environmental Conservation, Chapters as noted

TBELS — Technology-based effluent limits
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